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Abstract 
 
There are many ways of making payments. One of the available options for parties to international 
commercial transactions is international funds transfers. These transfers occur across borders and 
so, raise conflict of law issues. There are some laws known internationally that regulate 
international funds transfers. These laws include the UNCITRAL Model Law on International 
Credit Transfers (no country has ratified it), article 4A of the Uniform Commercial Code and the 
Rome I Regulation. There are diverse ways in determining which law applies to an international 
funds transfer. This is done either by assessing the transaction as a single transfer or as a set of 
linked transactions. In African countries like Ghana and South Africa, there is a gap in the approach 
of the law in addressing the conflict of laws issues regarding international funds transfers. This 
dissertation addresses the gap in these legal regimes using the present private international law as 
a guide. Additionally, the present legislation and legal jurisprudence are analysed, and suggestions 
are given as to its improvement. This author also advocates for a legislation that adequately 
addresses the issues raised by transnational funds transfers in these countries. Conclusively, this 
will promote a predictable approach in determining the applicable law in transnational funds 
transfers. 
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CHAPTER 1 
INTRODUCTION AND BACKGROUND 
 
1.1 Introduction/Background  
Payment systems have evolved over time.1 The history of trade and commerce can be traced to 
barter trade when merchants exchanged goods.2 Subsequently, barter trade was replaced with 
money and, this led to the creation of banks and payment systems.3 There are many definitions of 
money, but, the one recognised by the legal fraternity is by Mann. He states that “in law, the quality 
of money is to be attributed to all chattels that are issued under the authority of the law in force 
within the state of issue and, under the terms of that law, denominated by reference to a unit of 
account, and under the terms of that law, to serve as the universal means of exchange in the state 
of issue”.4 He also states that money has many characteristics, and so, it is difficult to define.5 
Thus, money can be simply stated as a legal means of exchange. There are many forms of money.6 
Some of these are paper and electronic based. Paper money is described as money that “can be 
converted into a commodity currency”.7 Conversely, electronic money is defined “as monetary 
                                                          
1 Brindle and Cox “Introduction” in Brindle and Cox (eds) Law of Bank Payments (2010) 22 par 1-018; Nakajima 
“The evolution of payment systems” The European Financial Review (Feb-March 2012) 8 9 per 
www.academia.edu/2392825/The_Evolution_of_Payment_Systems?auto=download (1-11-19) and Schmitz “Will 
central banking survive electronic money?” in Haldane, Millard and Saporta (eds) The Future of Payment Systems 
(2008) 233 237-241.  
2  Rüfner “Money in the Roman law texts” in Fox and Ernst (eds) Money in the Western Legal Tradition (2016) 93 
98 and Innes “What is money?” 1913 The Banking Law Journal par 35 per www.community-
exchange.org/docs/what%20is%20money.htm (24-10-2019). 
3  See generally Geva “From commodity to currency in ancient history: on commerce, tyranny, and the modern law 
of money” 1987 Osgoode Hall Law Journal 115. 
4  Proctor (ed) Mann’s Legal Aspect of Money (2012) 15 par 1.17. The editor argues that there is a need to discard 
the emphasis on the physical aspects of money. 
5  Proctor (ed) (n4), see chapter one for an in depth discussion on the definition of money. See also Kleiner “Money 
and currency” in Basedow, Rühl, Ferrari and Asensio (eds) Encyclopedia of Private International Law 2 (2017) 
1255-1262 on a discussion of money from a private international law perspective. 
6  Ingham “A critique of Lawson’s ‘social positioning and the nature of money’” 2018 Cambridge Journal of 
Economics 837 846. See Cesarano “The puzzle of metallism: searching for the nature of money” 2014 History of 
Political Economy 177 and Geva The Law of Electronic Funds Transfers (Loose leaf) (2014) par 1-5 for a 
discussion on metallic money. See also McKenderick (ed) Goode on Commercial Law (2016) par 17.05 et seq on 
a discussion on the legal characteristics of money. 
7  Iavorschi “The origins and nature of money” 2014 The USV Annals of Economics and Public Administration 71 
76. 
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value represented by a claim on the issuer which is stored in an electronic device and accepted as 
a means of payment by undertakings other than the issuer”.8  
The different types of payment systems nowadays offer various options when there is a need to 
transfer money.9 Payment mechanisms or systems are thought to have developed as a result of the 
scarcity of money.10 These payment systems include paper-based transfers and electronic funds 
transfers. Paper-based transfers are transactions that involve the physical movement of paper.11 
Electronic funds transfers refer to the transfer of funds by an electronic means.12 Electronic funds 
transfers do not involve the physical transfer of cash and are thus considered much safer than 
paper-based transfers.13 These transfers include international funds transfers. International funds 
transfers are transfers that are made across borders.14 This potentially raises conflict of laws issues 
in times of dispute.  
 
1.2 Identification of the problem 
Internationally, there is only one Model Law on international funds transfers.15 However, this law 
focuses on credit funds transfers and ignores the other types of funds transfers.16 Also, it is a Model 
Law which has not been adopted.17 Consequently, it can be concluded that there does not yet exist 
an international law on funds transfers. This creates a gap where there is no law guiding parties as 
to what the stance is transnationally on the resolution of conflict of laws that may arise out of funds 
transfers. This means that parties may resort to domestic law to address their disputes. 
                                                          
8  See Proctor (n4) par 1.80. 
9  Meiring “The South African payment system” 1996 South African Mercantile Law 164 165. 
10  Geva (n6) par 1-11. 
11  Meiring (n9) 165 and Hooley and Taylor “Payment by funds transfer” in Brindle and Cox (eds) Law of Bank 
Payments (2004) 49 68 par 3-017.  
12  Schluze “E money and electronic funds transfers. A shortlist of some of the unresolved issues” 2004 South African 
Mercantile Law Journal 50 53 and Geva “International funds transfers: mechanisms and laws” in Reed, Walden 
and Edgar (eds) Cross-border Electronic Banking (2000) 1 6.  
13  Reed Electronic Finance Law (1991) 14 and Geva (n12) 2. 
14  Geva (n6) par 4.01 and Hooley and Taylor (n11) 58. 
15 UNCITRAL Model Law on International Credit Transfers was adopted in 1992 per 
www.uncitral.org/uncitral/en/uncitral_texts/payments/1992Model_credit_transfers.html.  
16  See explanatory note of the UNCITRAL Model Law par 10 which states that the scope of the Model Law does not 
include debit transfers even if made electronically. 
17 Apart from the European Union directive on Model Law, no country is listed on the status page as at 3-11-2019 
per https://uncitral.un.org/en/texts/payments/modellaw/credit_transfers/status (3-11-2019).  
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In Africa, there are various legal systems. There is also the use of funds transfers to transfer 
funds across the continent and outside the continent.18 These transfers raise conflict of laws issues 
when there are disputes. There is no regional law on international funds transfers.19 So, domestic 
laws may have to be the source of law in addressing these disputes. In African countries such as 
Ghana, the law does not cover all types of funds transfers that exist. This creates an issue as to 
how to adjudicate disputes arising out of these transfers. 
Similarly, in South Africa, there is no specific law on funds transfers.20 The fund transfer is 
based on the law of contract.21 This may present a problem when there is a dispute about a cross-
border transfer. The law may be inadequate. So, in resolving legal disputes that arise from 
international funds transfers, there may be the creation of potential inherent legal problems. 
 
1.3 Aim of study 
This study is intended to provide a framework that can address the inadequacies of the law on 
international funds transfers in Ghana and South Africa. This would be done by drawing lessons 
                                                          
18 “Migration and development brief 28. Migration and remittances: recent developments and outlook. Special topic: 
return migration” October 2017 per https://www.knomad.org/sites/default/files/2017-
12/Migration%20and%20Development%20Report%2012-14-
17%20web.pdf?mc_cid=a8f60e8ce7&mc_eid=c814f687b7 (3-11-2019) reports that remittances worth $34 billion 
to $38 billion were expected to be made to and across sub-Saharan Africa in 2017; “Sending money home to 
Africa: remittance markets, enabling environment and prospects” per 
https://www.unicef.org/socialpolicy/files/sending_money_home_to_africa.pdf (3-11-2019) reports that about $40 
billion in remittances is sent to Africa every year and Adegoke “Moving cash within Africa is the untapped 
opportunity for money transfer firms” Quartz Africa (7-03-2018) per https://qz.com/africa/1220998/cash-
remittances-to-africa-up-again-says-world-bank-world-remit-sees-opportunity/ (3-11-2019) reports that 
remittances sent to people living in Africa were $39.2 billion in 2018 and expected to be about $39.6 billion in 
2019. See also Vincent and Cull “Cell phones, electronic delivery systems and social cash transfers: recent 
evidence and experiences from Africa” 2011 International Social Security Review 37; Datt “Regional and global 
developments in electronic and cross-border payments” 1996 North American Journal of Economics and Finance 
191 197-198 and Bassey “Digital money in a digitally divided world: nature, challenges and prospects of ePayment 
systems in Africa” Paper presented at the “Workshop on Everyday Digital Money: Innovation in Money Cultures 
and Technologies” held at the University of California, Irvine, CA, USA, September 18-19, 2008 available at 
http://scott.mainzone.com/bassey-digitally-divided-world.pdf (3-11-2019). 
19 A search on the African union website shows no treaty, convention or model law on fund transfers per 
https://au.int/en/treaties/1161 (4-11-19).  
20  du Toit “International funds transfers and private international law” SA Merc LJ 53 54-55 and Roestoff “Payment 
Systems” in Sharrock (ed) The Law of Banking and Payment in South Africa (2016) 248 273 et seq. 
21  du Toit (n20) 55.  
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from other legal regimes. These regimes are the UNCITRAL Model Law on International Credit 
Transfers,22 Article 4A of the Uniform Commercial Code23 and the Rome I Regulation.24  
 
1.4 Objective of study 
The focus, here, will be on Ghana and South Africa. The domestic laws in these countries do not 
address what the law is concerning international funds transfers.25 So, it is unclear what the 
approach would be in determining the proper law of an international funds transfer in these 
countries. The study’s objective would be to compare the regimes in both countries and make 
suggestions as to how to address the inadequacies of the law. 
 
1.5 Structure of study 
The first part of the study identifies the background of payment systems. The purpose of this is to 
introduce the reader to the focus of the study. The second part explains what an international funds 
transfer is as well as identifies contractual relations in an international funds transfer. These 
relationships include the banks involved in the transfer as well as the automated clearinghouse 
(also referred to as ACH). The third chapter identifies the conflict of laws provisions that are in 
the various laws and jurisdictions that are the focus of this study. The provisions are also analysed. 
The fourth chapter generates a legal framework for Ghana and provides suggestions for Ghana and 
South Africa. The suggestions are based on the segmented and unitary approach used by diverse 
jurisdictions to determine the proper law of an international funds transfer.26 It also provides a 
summary of the study. 
 
 
 
                                                          
22 UNCITRAL Model Law on International Credit Transfers 1992 per 
www.uncitral.org/uncitral/en/uncitral_texts/payments/1992Model_credit_transfers.html (5-06-19).  
23  Uniform Commercial Code- Article 4A- Funds transfer (2012) per https://www.law.cornell.edu/ucc/4A (5-06-19).  
24  The Rome I Regulation EC No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the 
law applicable to contractual obligations (Rome I) [2002] OJ L 177/6 available at https://eur-lex.europa.eu (5-06-
19).  
25 Payment Systems and Services Act, 2019 Act 987 and The Electronic Communications and Transactions Act 25 
of 2002.  
26 Geva Bank Collections and Payment Transactions (2001) 211-212. 
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CHAPTER 2 
TYPES OF CONTRACTUAL RELATIONS IN CROSS-BORDER FUNDS TRANSFERS 
 
2.1 Introduction 
A funds transfer is defined by the United Nations Commission on International Trade 
(UNCITRAL) as “a funds transfer in which one or more of the steps in the payment process that 
were previously done by paper-based techniques are now done by electronic techniques”.27 Proctor 
also defines electronic funds transfers as “any transfer of funds initiated or processed by electronic 
means”.28 An electronic funds transfer is a means through which payment is made and not the 
actual payment.29 An electronic funds transfer does not equate to a physical transfer of money; 
rather, it entails the exchange of messages on a platform between the involved banks.30 This results 
in the debiting and crediting of the payer’s and payee’s bank accounts, respectively.31 Therefore, 
an electronic funds transfer may be described as any transfer of money that involves the use of 
electronic systems and the exchange of messages between financial institutions. 
An electronic funds transfer may be initiated and completed in one jurisdiction or, it may be 
across borders. The electronic funds transfer that involves a cross-border activity is referred to as 
an international funds transfer. This type of transfer spans across two or more systems of law.32 
As a result, an international funds transfer is defined as a transfer that occurs when the initiating 
bank or the receiving bank or all the banks involved are in a country that differs from the currency 
of the transfer.33 
                                                          
27 UNCITRAL Legal Guide on Electronic Funds Transfers (1987) 12 par 6 per 
https://www.uncitral.org/pdf/english/texts/payments/transfers/LG_E-fundstransfer-e.pdf (29-7-19). 
28  Proctor The Law and Practice of International Banking (2010) 350. 
29  Roestoff (n20) 273 and Schluze “Countermanding an electronic funds transfer: the supreme court of appeal takes 
a second bite at the cherry” 2004 16 SA Merc LJ 670. 
30  Roestoff (n20) 273. 
31 Kwaw “Towards the creation of an international regime for the operation of eurocurrency deposits” 1994 The 
International and Comparative Law Quarterly 317 321 and Tallackson and Vallejo “International commercial 
wire transfers: the lack of standards” 1986 North Carolina Journal of International Law and Business Regulation 
639 641. 
32 Proctor (n28) 358. See also Visser “The evolution of electronic payment systems” 1989 SA Merc LJ 189 204 who 
states that the transfer of funds are not restricted to national borders. 
33  Malek and Odgers (eds) Paget’s Law of Banking (2014) 686 and Geva (n6) 4-4.1 par 4.01. 
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The diagrams below illustrate the definition of an international funds transfer. In the first 
diagram, the description is of banks that are situated in different countries as well as the transfer 
of funds using an ACH. The transfer of funds from one bank to another is international because of 
the situs of the banks. In the second diagram, one bank is situated in a country different from that 
of the country of the currency of the transfer. So, the location of this bank makes the transfer 
international. 
 
 
Figure 1: International funds transfer between banks situated in different countries. 
Abbreviations:  
SB = Sending Bank 
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CB = Corresponding Bank 
RB = Receiving Bank 
ACH= Automated Clearing House 
a) This illustrates a transfer of funds between two banks located in different countries and the 
use of an ACH. 
b) This is a demonstration of a transfer between three banks, of which two are located in the 
same country, and another is not. 
 
Figure 2: International funds transfers involving banks and different currencies.  
 
The above diagram (a) illustrates international funds transfers between banks situated in the 
country of the currency of the transfer and a bank situated outside the country of the currency 
of the transfer. 
(b) This illustrates the transfer of funds between a bank located in the currency of transfer and 
another that is located in a different country. 
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A transfer is either onshore or offshore depending on the location of either bank in the country of 
the currency of the transfer.34 An international funds transfer is made by transmitting a message 
from one bank to another through an Automated Clearing House (ACH).35 The development of 
these ACHs dates back to the 1970s when banks started to look for new ways of using available 
technology.36 There are various ACHs in the world.37 Society for Worldwide International 
Financial Telecommunications (SWIFT) is one of such platforms. SWIFT is the platform where 
international messages are typically transferred on.38 It is “a computerized telecommunications 
network for transmitting financial messages among financial institutions throughout the world.”39 
Many financial institutions use it for cross-border funds transfers now.40  
The process of transferring funds across borders may be similar to a domestic transfer, but it 
typically involves more intermediary banks.41 This mode of transfer may involve more than two 
transfers and multiple currencies. The transfers are either debit or credit transfers.42 Debit transfers 
occur when the payee’s bank contacts the payer’s bank for the funds based on the instructions of 
the payee.43 On the other hand, credit transfers involve the payer instructing his bank to pay the 
payee.44 The majority of international funds transfers are credit transfers.45 International funds 
                                                          
34 Geva (n6) par 4.02, he explains that a transfer is onshore if one of the banks is situated in the issuing country of 
the currency or else, it is offshore and explains that international funds transfers can be categorized as onshore or 
offshore transfers; Hooley and Taylor (n11) par 3-010 and 3-012 and Malek and Odgers (n33) par25.58-25.60.  
35  When funds are not transferred through an ACH, they are transferred using complex account transfers. See Geva 
(n6) 4-5 par 4.02. 
36  Penney and Baker The Law of Electronic Fund Transfer Systems (1980) 1-12 et seq.   
37  Examples include Clearing House Automated Payment Systems (CHAPS), EBA Euro Clearing and Settlement 
System and Clearing House Interbank Payment Systems (CHIPS); see also Reed (n13) 3-8; Hooley and Taylor 
(n11) 83-105 and Frazer Plastic and Electronic Money. New Payment Systems and their Implications (1985) 100-
106, 229-228.  
38 Geva (n6) par 4.02; Ellinger, Lomnicka and Hare (eds) Ellinger’s Modern Banking Law (2011) 590-593 and Malek 
and Odgers (n33) par 25.63. 
39 Geva (n6) 4-5 par 4.02[1]. 
40  Dovey v Bank of New Zealand [2000] 3 NZLR 641, 645(NZCA) here, the New Zealand Court of Appeal approved 
the trial judge’s statement that SWIFT is “the almost universal system for transferring funds across international 
boundaries”. See also SWIFT website at www.swift.com (2-11-19). 
41  Roestoff (n20) 302.  
42  di Brozolo “International payments and conflicts of laws” The American Journal of Comparative Law 307-326 
308. See also Kwaw (n31) and Geva (n12) 2. 
43  Geva (n12) 2. 
44  Hooley and Taylor (n11) par 3-003 and Geva (n12) 3.  
45  Malek and Odgers (n33) par 25.55. 
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transfers involve the use of multiple banks, therefore, resulting in multiple contractual 
relationships. 
There are two approaches as to the contractual relationships in an international funds transfer. 
For some, an international funds transfer comprises a joint set of individual transactions which 
constitute one payment.46 Conversely, others view an international funds transfer as one complete 
or comprehensive transfer.47 In determining which law is applicable, the court must determine if 
it is one whole transaction or a set of transactions linked to one payment. If it is a set of transactions, 
it may determine which bilateral agreement is the issue of dispute, then identify the applicable law. 
For most writers, where there are two banks involved, for instance, the law of the beneficiary bank 
will be the applicable law in the absence of one.48 In such a situation, the court only needs to 
identify the location of the receiving bank and thereby, identify the law of the location of the 
receiving bank as the applicable law. However, where the court identifies the funds transfer as one 
whole transfer, the court would need to consider more factors in order to identify the governing 
law of the transaction. To adopt the terminology used in the Rome I Regulation, the characteristic 
performance49 of the transaction may be considered as well as the most closely connected legal 
system. According to Dicey, Morris and Collins, if the contract was one for the provision of 
services, the law of the place of the receiving bank may apply.50 Di Brozolo argues that the use of 
the closest connection test may result in the identification of more than one legal system because 
numerous legal systems are likely to be connected.51 The currency, location of the involved 
financial institutions, the payee and payer, and the ACH that may have been used, all must be 
factored into the court’s analysis. 
In discussing the contractual relationships that may be involved in an international funds 
transfer, the current author will categorise funds transfers into two groups. For the school of 
                                                          
46 UNCITRAL Model Law (n22); article 4A of the uniform commercial code (n23); di Brozolo (n42) 313-315 and 
Malek and Odgers (n33) par 25.56. 
47  Geva (n26) 211-212; di Brozolo (n42) 313-315; Roestoff (n20) 302 and article 4A (n23). 
48  See generally banking contracts in Collins (ed) Dicey, Morris and Collins on the Conflict of Laws (2012) 2057 et 
seq 
49  Characteristic performance is performance for which payment is due. See Giuliano and Lagarde “Report on the      
convention on the law applicable to contractual obligations” 1980 19 per https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A31980Y1031%2801%29 (3-11-19) and Rome I (n24). 
50  Collins (n48) 2062. 
51  di Brozolo (n42) 319, the author discusses the articles in the Rome Convention and not that of the Rome I 
Regulation but the discussion is still relevant to the Rome I Regulation. 
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thought that argues that the international funds transfer is one whole transaction, there is no need 
to categorise the various relationships that may be involved but, for the other argument that the 
international funds transfer is a unit of various transactions, there are many contractual 
relationships involved. 
These relationships include the relationship between the payer and the sending bank (SB), the 
relationship between the sending bank and corresponding bank(s) (CB), the relationship between 
the banks and the ACH, the relationship between the SB and the receiving bank (RB) and, lastly, 
the relationship between the RB and the beneficiary of the funds.52  
 
2.2 Contractual Relationships  
2.2.1  Relationship between the payer and the sending bank  
This relationship is a typical bank-customer relationship.53 It is the relationship that exists between 
a customer, presuming the initiator of the fund is a customer of the bank and the SB. This 
relationship is usually not the focus of the conflicts of law analysis. However, generally, it is 
accepted that the governing law of this relationship is the law of the place where the bank is located 
unless the contract states otherwise.54  
 
2.2.2 The relationship between the sending bank and the corresponding bank(s)55 
Transfers that pass through the national payment system of the currency of the transfer usually 
involve at least one CB in the state of the legal tender.56 Thus, this relationship is established when 
the SB contacts another bank about the intended transfer. The CB may be a foreign branch of the 
SB, or it may be a foreign bank that has the foreign currency needed for the transfer.57 Sometimes, 
this relationship is created when the SB does not have access to the ACH needed for the 
                                                          
52 du Toit (n20) 60 and Malek and Odgers (n33) par 25.56.  
53  Penney and Baker (n36) 24-8 - 24-12 states that the relationship consists of one of the following: trust, contract 
debt or agency and Reed (n13) 15-16. See generally Ellinger (n38) chapter 5. 
54  Collins (n48) 2059 and 2063; Proctor (n28) 359 note 45 and American Training Services Inc v Commerce Union 
Bank 415 F Supp 1101 (1976) aff’d 612 F 2d 580 (1979). 
55  See Cheng and Geva “Understanding block chain and distributed financial technology: new rails for payments and 
an analysis of article 4A of UCC” 2016 Business Law Today 1 2 for a discussion on the potential elimination of 
correspondent/ intermediary banks in funds transfers by distributed financial technology. 
56  Geva (n6) par 4-5 and Hooley and Taylor (n11) par 3-011 and also note 37 which states that another intermediary 
bank may be included “if the correspondent bank is not a member of the clearing system”. 
57  In this context, banks have nostro and vostro bank accounts with other banks which means your account with us 
and our account with you respectively. See Geva (n6) par 4-10. 
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transaction. Generally, the consensus is that the governing law of this relationship is the law of the 
place of the receiving bank.58 Here, the receiving bank is the CB. Thus, the general rule – the law 
of the place where the CB is, applies. 
 
2.2.3 The relationship between the banks and the automated clearinghouse (ACH) 
Automated clearinghouses are the places or systems that banks use to transfer money. There are 
various clearinghouses for various currencies.59 Most of these clearinghouses are domestic and so, 
they are used whenever a transaction involves that currency.60 One of the most frequently used 
services internationally is the SWIFT network. This is because the platform has been widely 
received by a lot of financial institutions globally.61 Therefore, it is more convenient to transfer 
funds across borders to other institutions who are members of the network. This network is a 
messaging platform and not a clearinghouse.62 It is used to transmit messages from one financial 
institution to another. According to the SWIFT rules, the governing law of the relationship between 
each SWIFT user and SWIFT is Belgian.63 Therefore, Belgian law is the proper law of any 
transaction involving SWIFT and a bank. For the automated clearinghouses, it is likely that the 
governing law is the law of the place where the clearinghouse is or the country of the currency.64 
 
2.2.4 The relationship between the corresponding bank and the receiving bank 
After receiving instructions from the SB, the CB will send the instructions to the bank identified 
as the receiving or beneficiary bank. The beneficiary bank, upon receipt of these instructions, 
acknowledges them by notifying the CB of receipt and acting on these instructions. Sometimes, 
the CB is considered an agent of the SB.65 The relationship between the CB and the RB exists 
                                                          
58  Collins (n48) 2062 and du Toit (n20) 63. 
59  Reed (n13) 17 and examples (n37). 
60  Geva (n6) par 4-11 states that some international funds transfers do not use ACHs. 
61  Penney and Baker (n36) 24-5 par 24.02[1] [b]. See also Ellinger (n38) 590-593. Currently, SWIFT is present in 
over 200 countries and territories and serves more than 11000 institutions worldwide per www.swift.com/about-
us/history (2-11-2019).  
62  Ellinger (n38) 591; another example of a messaging system is Telex. 
63  Roestoff (n20) 303; Malek and Odgers (n33) 691 par 25.66 and Ellinger (n38) 591 note 218. 
64  The author is presuming this is based on the SWIFT rules. See also article 4A-507 (c) of the USA uniform 
commercial code (n23). 
65  Ellinger (n38) 617. 
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because of the transfer of instructions. Generally, the governing law of this relationship is that of 
the place of the RB.66 It may only change if there is an indication of an intention to do otherwise.  
 
2.2.5 The receiving bank and the beneficiary67 
The RB has a relationship with the beneficiary of the funds if the recipient of the funds has an 
account with them. However, the dynamics of the relationship may change if the recipient does 
not.68 In that case, the recipient’s relationship will only lie within the ambits of the RB holding the 
funds for them. Similar to the relationship between the sender of the funds and the SB, the general 
conception is that the proper law of the relationship between RB and the beneficiary is the law of 
the place of the bank.69  
  
2.3 Conclusion 
The above analysis demonstrates that an international funds transfer comprises many inter-linked 
relationships. While some prefer to segment these relationships into various bilateral relationships, 
others opt to view these transactions as one whole. Whatever stand the adjudicating body takes, 
will define how the proper law of the transaction is determined. From the above, the law of the 
relationship between the sender and the SB is the law of the place of the SB, that between the SB 
and the CB is the law of the place of the CB, and that between the bank and the ACH is the law of 
the place where the ACH is situated or where the currency originates from. Also, the law of the 
place of the RB is the governing law of the relationships between the CB and the RB as well as 
that between the beneficiary and the RB. Conclusively, an international funds transfer involves 
multiple legal systems because of its nature. The next chapter will further discuss the various 
approaches different legal regimes take in determining the governing law of these transfers.  
 
 
                                                          
66 Collins (n48) 2062 and du Toit (n20) 63. 
67  This relationship is similar to the relationship discussed in 2.2.1- the relationship between SB and the payer. 
68  See Ellinger (n38) 116 and Great western railway co. v London and county banking co. Ltd [1901] AC 414 425. 
69  Collins (n48) 2062 and du Toit (n20) 64.  
 15 
 
CHAPTER 3 
CONFLICT OF LAWS IN AN INTERNATIONAL FUNDS TRANSFER 
 
3.1 Introduction  
“Conflict of laws looms large in the cross-border context of financing transactions and the 
resolution of disputes concerning such transactions.”70 In determining the applicable law to an 
international transaction, the parties’ choice of law is essential.71 In this chapter, the concept of 
party autonomy is discussed generally as well as in the context of international funds transfers. 
Additionally, various jurisdictional approaches to choice of law in cross-border fund transactions 
are examined. 
 
3.2 The general concept of choice of law 
In transactions that raise concerns about the conflicts of law, parties have a right to choose a law 
to oversee all or part of the contract.72 This right is known as the principle of party autonomy.73 
This principle enables contracting parties to freely choose the governing law of the contract.74 
Categories of choice of law in a contract are the express choice, tacit choice and the use of the 
closest connection test.75 Express choice of law describes when the parties to a contract clearly 
state the law governing their contract.76 Tacit choice of law is determined by looking at the 
circumstances surrounding the contract and the conduct of the parties.77 It is a choice of law which 
is not explicitly made.78 The adjudicating body uses the closest connection test to ascertain the 
                                                          
70  McKnight The Law of International Finance (2008) 169. 
71  Rühl “The problem of international transactions: conflict of laws revisited” 2010 Journal of Private International 
Law 59 67. 
72 This choice is permitted in most jurisdictions around the world. See example: Reimann “Savigny’s triumph? 
Choice of law in contracts cases at the close of the twentieth century” 1999 Virginia Journal of International Law 
517 575-577; Yntema “Autonomy in choice-of-law” 1954 American Journal of Comparative Law 341 345-353 
and Symeonides Choice of Law (2016) 363. Brazil does not recognize party autonomy in most cases, see Mills 
Party Autonomy in Private International Law (2018) 354-356 in this regard.  
73  Peari The Foundation of Choice of Law: Choice and Equality (2018) 90. 
74 Symeonides (n72) 361.   
75  Marshall “Reconsidering the proper law of the contract” 2012 Melbourne Journal of International Law 2. 
76  Marshall (n75) 2. 
77 Marshall (n75) 2. Black’s Law Dictionary (2009) defines tacit as implied but not actually expressed therefore, a 
tacit choice can be defined as being implied by the parties’ actions and the circumstances surrounding the contract 
(emphasis mine). 
78 Neels and Fredericks “Tacit choice of law in the Hague Principles on Choice of Law in International Contracts” 
2011 De Jure 101 104.  
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legal system most closely connected to the contract.79 Different jurisdictions have various means 
of assessing which factors comprise an indication of a choice of law. Also, there are some 
international and supranational conventions that provide for the party autonomy principle.80 Some 
of these conventions are discussed in the following paragraphs. 
One of such international conventions is the Hague Principles on Choice of Law in International 
Commercial Contracts.81 Article 2 of the Hague Principles provides for party autonomy.82 It gives 
parties to a contract the prerogative to choose a governing law for their contract.83 
Another instrument is the Rome I Regulation. Articles 3 and 4 of the Regulation establish party 
autonomy and the absence of it.84 Article 3 provides for the freedom to choose a governing law, 
while article 4 provides for the various circumstances where there is no choice and the directives 
as to what to do. Article 4 also has an escape clause that allows for the selection of a putative 
governing law that is most closely connected to the contract in question. This means that where all 
the provisions are found to be irrelevant, the escape clause can fill the missing gap. 
The Inter-American Convention on the Law Applicable to International Contracts, also known 
as the Mexico City convention, 85 is another regional convention that governs contracts. Chapter 
2 of the convention comprises provisions on the determination of applicable law. Amongst the 
provisions in chapter 2, article 7 provides that the parties’ choice must be express, or in the absence 
of a clear choice, “be evident from the parties’ behaviour and the clauses of the contract, considered 
as a whole”. Also, article 9 provides for the closest connection test in the absence of an explicit or 
                                                          
79 See article 4 of the Rome I Regulation (n24). 
80 The Hague Principles on Choice of Law in International Commercial Contracts available at 
www.hcch.net/en/instruments/conventions/full-text/?cid=135 (5-06-19); the Rome I Regulation (n24) and Inter-
American Convention on the Law Applicable to International Contracts per 
www.oas.org/juridico/English/treaties/b-56.html (5-06-19). 
81 Herein after referred to as The Hague Principles. 
82 The Hague principles is a model law proposed or adopted by the Hague Conference on private international law. 
It can be accessed at www.hcch.net.  
83  Article two of The Hague Principles state that parties are free to choose a governing law for their contract.  
84  The Rome I Regulation is a set of laws adopted by most of the countries in the European Union to govern 
contractual issues within the union (n24). 
85  The Mexico City Convention is another convention that governs contractual issues although present only in the 
South American region (n80). Presently, only two countries within the South American region have adopted this 
convention. It governs contractual issues in the region. Some countries in this region do not recognize party 
autonomy, an example is Brazil. See Albornoz “Choice of law in international contracts in Latin American legal 
systems” 2010 Journal of Private International Law 23-58 and Mills (n72). 
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tacit choice of law.86 Thus, the convention addresses three likely scenarios in the principle of party 
autonomy.  
 
3.3 Choice of law in international funds transfers 
Internationally, there is no uniform law on international funds transfers.87 However, there is a 
Model Law by UNCITRAL on International Credit Transfers.88 Additionally, there are laws in 
various jurisdictions that govern funds transfers. The most prominent uniform law on funds 
transfers is Article 4A of the Uniform Commercial Code.89 This law has been adopted by all the 
states in the United States of America.90 It governs funds transfers in the states and between banks 
that are in the United States of America and other jurisdictions provided that the matter is brought 
before an American court.91 
Despite the dearth of international conventions on international funds transfers, the general 
concept of choice of law can be applied. In the following sections, selected laws on international 
funds transfers are discussed, paying particular attention to their provisions on the conflicts of law. 
                                                          
86  Article 9 states “If the parties have not selected the applicable law, or if their selection proves ineffective, the 
contract shall be governed by the law of the State with which it has the closest ties.  
 The Court will take into account all objective and subjective elements of the contract to determine the law of the 
State with which it has the closest ties. It shall also take into account the general principles of international 
commercial law recognized by international organizations. 
 Nevertheless, if a part of the contract were separable from the rest and if it had a closer tie with another State, the 
law of that State could, exceptionally, apply to that part of the contract.” 
87 There is a Model Law by UNCITRAL but it only governs a specific category of international funds transfers; 
UNCITRAL (n22).  
88  See UNCITRAL (n22). 
89   See UCC (n23). 
90  Geva (n6) §1.05. He also states that the law has been adopted by the Clearing House Interbank Payment System 
(CHIPS) and Federal Reserve Wire Network (Fedwire). 
91  Geva (n6) 4-8 and official comment 2 to U.C.C Section 4A-507.  
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3.3.1 UNCITRAL Model Law on International Credit Transfers92 
The Model Law was adopted in 1992 to serve as a guide for countries in enacting a law that governs 
international credit transfers.93 The law is similar to Article 4A of the Uniform Commercial Code 
because of the heavy presence of the United States during the drafting of the model.94 The Model 
Law (through Article 1) is the law applicable to credit transfers that involve two banks in different 
states.95 Therefore, the Model Law’s scope is restricted to transnational credit transfers.96 
There is no provision in the Model Law on conflicts of laws.97 However, there is a suggested 
provision.98 This provision is for states that wish to adopt it because the assembly did not come to 
a consensus as to whether it should be included or not in the Model Law.99 The provision in article 
Y gives parties in states that adopt it, the right to party autonomy.  
The provision in Article 2(a) clarifies UNCITRAL’s position on what constitutes an 
international payment.100 The Model Law segments international payments into a series of bilateral 
                                                          
92  As at the time of writing this dissertation, no state had adopted the Model Law. However, it is reported in Yuksel 
“Facilitating international trade between Turkey and China by international payments via electronic funds transfer: 
Problems and possible solutions under the UNCITRAL Model Law on International Credit Transfers” in 
Yeniduaya, Erkan and Asat (ed) Reopening the Silk Road in the Legal Dialogue between Turkey and China (2013) 
365 377 
http://dosya.marmara.edu.tr/huk/Sempozyumyay%C4%B1nlar%C4%B1/ipekyolucanlan%C4%B1yor/BurcuY_
KSEL.pdf (30/07/19) that the Model Law is “applied as the lex mercatoria by some arbitrators and some national 
courts”. She also stated that it had recently been considered by the United States Courts of the 7 th Appeal in In re 
Griffin Trading Company [2012] 683 F.3d 819 (7th Circuit). 
93   See UNCITRAL (n22) and di Brozolo (n42) 317. For a detailed discussion on the Model Law, see Cheng “The 
UNCITRAL Model Law on international credit funds transfers” 1993 Singapore Journal of Legal Studies 538-
556. 
94  Bradley “International credit transfers: the influence of Article 4A on the model law” 1991 Canadian Business 
law journal 166 167-168, the author notes that due to the pace of development of Article 4A, the contents of Article 
4A are more detailed than that of the Model Law. 
95 Article 1 of the UNCITRAL Model Law on International Credit Transfers, available at 
www.uncitral.org/pdf/english/texts/payments/transfers/ml-credittrans.pdf. It also states that branches and offices 
of banks in different states are separate banks. 
96 See explanatory note of the UNCITRAL Model Law par 10 which states that the scope of the Model Law does not 
include debit transfers even if made electronically and Cheng (n93) 548. 
97  See UNCITRAL Model Law (n22) and di Brozolo (n42) 317. 
98  Article Y. For the decision and reasoning of the commission on article Y which was initially article 18, see “Report 
of the United Nations Commission on International Trade Law on the work of its twenty-fifth session” A/47/17 
15-17 available at https://undocs.org/en/A/47/17(Supp) (25/10/19).  
99  Article Y begins with the statement that this suggestion is for states that wish to adopt it. The first provision gives 
contractual parties the mandate to choose a governing law. However, where there is no chosen law, it provides that 
the governing law will be the law of the state of the receiving bank. See also Report (n98).  
100  See also explanatory note (n96) par 11. 
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relations, thereby resulting in one international transfer comprising multiple legal systems.101 The 
Model Law, therefore, uses a “segmented approach” in its description of what constitutes the 
relationships in an international funds transfer.102 The Model Law may serve as a guide for 
countries, although its scope is limited.  
In a nutshell, the Model Law is the only international instrument that serves as a guide for 
countries on the law of international credit funds transfers. 
 
3.3.2 Article 4A of the Uniform Commercial Code 
Globally, this is the most prominent law on international funds transfers. It is applicable in the 
United States of America. However, it serves as a model of what to consider when enacting a law 
that governs international funds transfers.  
The rules governing the choice of law are found in article 4A-507.103 Article 4A-507 (a) 
provides that “these three rules apply unless subsection (c) applies or the affected parties decide 
otherwise: 
 
(1) The rights and obligations between the sender of a payment order and the receiving bank are 
governed by the law of the jurisdiction in which the receiving bank is located.104 
(2) The rights and obligations between the beneficiary's bank and the beneficiary are governed by 
the law of the jurisdiction in which the beneficiary's bank is located.105 
(3) The issue of when payment is made pursuant to a funds transfer by the originator to 
the beneficiary is governed by the law of the jurisdiction in which the beneficiary's bank is 
located.”106 
 
Subsection (b) of the article allows parties to choose a governing law, and it does not matter 
if the chosen law has no connecting factor to the transaction.107 Subsection (c) states that the 
                                                          
101  di Brozolo (n42) 317-318. 
102  Segmented approach is a term used by Geva (n26) 211. Also see Yuksel (n92) 374-375. 
103 Available at www.law.cornell.edu/ucc/4A/4A-507.  
104  See article 4A-507 (a) (1) per www.law.cornell.edu/ucc/4A/4A-507 and Evra Corp v Swiss Bank Corp 522 F. 
Supp. 820, F. 2d 951 and 459 US 1017 (1982) is one of the leading case laws in the US where the court discusses 
the applicable law of a transfer under article 4A. The court here, ruled that Illinois law governed the transfer rather 
than Swiss law. 
105  See article 4A-507 (a) (2) per (n103). 
106  See article 4A-507(a) (3) per www.law.cornell.edu/ucc/4A/4A-507. 
107  Article 4A-507(d) provides that if subsection b and (c) conflict, subsection (b) prevails. 
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transaction may be subject to the governing law selected by a funds transfer system regardless 
of the location of the banks involved if the system is the mode through which the funds are 
transferred.108 Lastly, subsection (e) permits the use of the closest connection test if there is a 
conflict of laws regarding the different transfer systems that may be a component of the 
transfer in dispute.109  
These provisions provide clarity as to the extent the choice of law rules in article 4A cover. 
However, these provisions do not cover all the possible scenarios that may arise under the 
transfer of international funds. They do not cover, for instance, the privity of contract110 or an 
agency relationship.111 Regardless of these shortcomings, it is currently the most well-
developed law on international funds transfers.112 Therefore, it can be used as a guide for 
other countries on the law relating to international funds transfers. 
 
3.3.3 Rome I Regulation 
Rome I Regulation in article 4 provides for the applicable law in the absence of choice in 
many scenarios113. Per the argument in Dicey, Morris and Collins, the bank customer 
relationship is a provision of services.114 Therefore, the applicable law in international funds 
transfers can be assumed to be the law of the place of the bank. In the case where the 
relationship is between two banks, it is the law of the place of the receiving bank. This 
approach suggests the Rome I Regulation ascribes to the approach where the funds transfer is 
a set of linked or bilateral transactions.115 There is an exception in article 4(3), which permits 
the country that is manifestly more closely connected to the transaction to apply in place of 
the rules in paragraphs 1 and 2.116 This exception gives the adjudicating body the option to 
                                                          
108  See article 4A-507 (c).  
109  See article 4A-507 (e). 
110  See Gilbery Distellers and Vintners (Pty) Ltd v Absa Bank Ltd (CPD 4 December 1998 (case no 12698/94)). Also 
see du Toit (n20) 57.  
111  See Penney and Baker (n36) 24-8- 24-10. 
112 See Bradley (n94). 
113 It provides for eight scenarios, see article 4(1). 
114 Collins (n48) 2062. See also article 4 (1) (b).  
115 See Geva (n12) 211-212; di Brozolo (n42) 317-318 and Yuksel (n92) 374-375. 
116 See article 4(3) of the Rome I and Molton Street Capital LLP v Shooters hill capital partners LLP and Odeon 
capital group LLP 2015 EWHC 3419 where the court considers the term “manifestly more closely connected” in 
article 4(3) in a case involving an English buyer, a New York seller and an English broker. The court found that 
the escape clause may be activated only if the cumulative weight of the factors clearly outweighs the default 
applicable law. Also see Okoli and Arishe “The operation of the escape clauses in Rome Convention, Rome I 
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choose another governing law despite the provision in paragraph one. This gives the law some 
flexibility as compared to other regimes.117   
Notably, the segmented approach of Rome I can lead to a plethora of applicable laws to 
one transaction despite the escape clause option.118 This can confuse a party that views the 
transaction as a whole. The segmented approach may also result in eliminating essential legal 
systems that the court will not consider due to the dispute before it. Nevertheless, Rome I is 
a useful reference guide for determining the proper of a transnational funds transaction. 
 
3.4 Conclusion 
International funds transfers potentially raise conflict of laws issues. The UNCITRAL Model Law, 
Article 4A of the UCC and the Rome I Regulation all provide legal frameworks as to how these 
issues may be addressed. The position is to look at the transaction as a chain of transactions and 
determine the governing law of the segment where the dispute was created. Although this may 
lead to confusion because of the possibility of multiple governing laws for one transaction, they 
can be used as a guide for developing a legal framework.  
 
 
 
 
 
 
 
 
 
 
 
                                                          
Regulation and Rome II Regulation” 2012 Journal of Private International Law 513 529-535 and Tang “Law 
applicable in the absence of choice- the new article 4 of the Rome I Regulation” 2008 The Modern Law Review 
785 797-800 for a discussion on the escape clause.  
117 Okoli and Arishe (n116) 534 and Tang (n116) 798. 
118 Di Brozolo (n42) 319. 
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CHAPTER 4 
SUGGESTIONS 
 
4.1 Introduction 
In this chapter, the focus is on the law applicable to the international funds transfers in Ghana and 
South Africa. The purpose is to compare the positions in these countries and make any suggestions 
where necessary.  
 
4.2 South Africa119 
Presently, no legislation in South Africa deals explicitly with electronic funds transfers.120 
The Electronic Communications and Transactions Act (ECTA)121 is the applicable South 
African legislation, in principle, to electronic banking.122 In South Africa, electronic funds 
transfers are based on contract law and the influence of the ECTA.123 
In analysing the private international law of South Africa relating to international funds 
transfers, du Toit examines the various contractual relationships that are involved in a funds 
transfer.124 In his analysis, he stipulates that in the relationship between the originator and the 
originator’s bank, the closest connecting factor to the contract is likely to be the law of the 
domicile of the originator’s bank.125 He argues that the currency of the money being 
transferred must not be essential in determining the closest connecting factor.126  
For the relationship between the SB and the CB, du Toit proposes that the law of the 
country where the CB is domiciled should govern the contract.127 Lastly, the proper law of 
                                                          
119  This section is mostly based on du Toit’s article (n20). 
120  du Toit (n20) 54. For a comprehensive discussion on the law relating to EFTs in South Africa, see Roestoff (n20) 
273 et seq. 
121  Act 25 of 2002. 
122  See du Toit (n20) 54. 
123  du Toit (n20) 55. 
124 du Toit (n20) 60-64, his analysis is based loosely on the analysis done by Fredericks and Neels in their articles, 
Fredericks and Neels “The proper law of a documentary letter of credit-Part 1” 2003 South African Mercantile law 
journal 63 and Fredericks and Neels “The proper law of a documentary letter of credit-2” 2003 South African 
Mercantile law journal 207.  
125  du Toit (n20) 60. 
126  du Toit (n20) 61. 
127  du Toit (n20) 63. 
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the relationship between the CB and the RB should be, after analysis, the law of the country 
where the RB is situated.128 
These arguments are in line with the principle behind the UNCITRAL Model Law,129 
Rome I Regulation130 and Article 4A of the Uniform Commercial Code.131 His approach 
indicates that he is with the school of thought that divides an international funds transfer into 
bilateral transactions. Regrettably, his analysis does not provide a solution to the potential 
conflict where a chosen law of the parties conflicts with the law of the transfer system (ACH) 
that is used in a transaction. Thus, it is unclear what the South African position is when there 
is a conflict between the governing law of the transfer system used in the transaction and the 
chosen law of the contractual parties. Perhaps, the courts will use the closest connection test 
to determine the governing law of the transaction. However, at present, it is unclear which 
approach may be used by the South African courts. 
I would suggest that in determining the proper law of the relationship between a bank and 
an ACH, the courts consider the location of the bank as well as the location of the ACH. 
Further, the characteristic performance should be considered — additionally, the currency of 
the transfer and any other considerations. The lex solutionis should be the principal 
consideration, although it may be juxtaposed with the situs of both parties. The characteristic 
performance here is the transmitting of the messages from one bank to another. Since the 
ACH must receive the message from one bank and transmit to another, the current author 
proposes that the governing law of this relationship should be the law of the situs where the 
ACH is located. This may, however, be disputed using the closest connection test based on a 
case by case basis. 
Conclusively, South Africa must enact a law that addresses its private international law 
needs concerning international funds transfers. This will ensure predictability in its legal 
system’s approach to the conflicts of laws. Predictability means that the adjudicating bodies 
in South Africa will use a uniformed approach in settling disputes that arise out of such 
transfers. This uniformity may serve as an attraction for more international funds transactions 
that can potentially boost its economy. In enacting such a law, the legislation may consider 
                                                          
128  du Toit (n20) 63. 
129 See UNCITRAL (n22). 
130 See Rome I (n24). 
131 See UCC (n23). 
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scholarly articles written by South African scholars.132 These articles can be used as a 
backdrop to developing a legal regime that is both predictable and modern; thus, meeting the 
needs of modern-day South Africa for years to come. 
 
4.3 Ghana 
Ghana recently enacted a legislation governing payment systems known as the Payment 
Systems and Services Act.133 The law prima facie does not address conflict of laws issues. It 
seems to only deal with domestic transfers.134 Therefore, this law is inadequate in determining 
Ghana’s private international law on international funds transfers. Thus, the common law may 
serve as a guide.135 
The UK no longer uses the common law system to govern its private international law of 
contract. As a result of it being a part of the European Union, the Rome I Regulation is the 
applicable law in the UK currently.136 However, Ghana’s common law system is based on the 
old English system. One of the prominent cases from the English common law system which 
discusses an international funds transfer is Libyan Arab Foreign Bank v Bankers Trust Co.137 
In that case, the court had to determine whether a freezing order issued by the United States 
of America affected the Eurodollar account held by a British bank on behalf of the Libyan 
government. The bank had refused to pay the Libyan government money from its account 
after the US government froze all of the assets of the Libyan government in the US. The bank 
argued that the money could not be released because it had to be transferred through the 
clearinghouse located in the US. The court held that the law applicable to the transfer was 
                                                          
132  See examples Fredericks and Neels (n124) and du Toit (n20). 
133  Act 987 of 2019. 
134  Section 30 (f) provides that an electronic money system may be used for inward international remittances in 
partnership with banks. 
135  Ghana is a common law country due to colonization by the British. Article 11 of The Constitution, 1992 lists 
common law as one of the sources of law in Ghana.  
136  This position may change after Brexit. Brexit is a coinage from the words British and exit. It refers to the United 
Kingdom leaving the European Union. See “Brexit: All you need to know about the UK leaving the EU” BBC 
News (22-10-2019) available at https://www.bbc.com/news/uk-politics-32810887 (25-10-2019) and Mueller 
“What is Brexit? A simple guide to why it happens and what happens next.” The New York Times (17-10-2019) 
available at https://www.nytimes.com/interactive/2019/world/europe/what-is-brexit.html (25-10-2019).  
137  1989 QB 728. 
 25 
 
British law because the account was with a British bank, and as such, the bank should pay the 
beneficiary even if it is physical cash. 
This case is prominent because it determines that the applicable law of the contract 
between a foreign government and a local bank is the law of the situs of the bank. The 
Ghanaian courts can, therefore, determine the applicable law of an international funds transfer 
based on the ruling in the Libyan Arab case. 
The UNCITRAL Model Law, Article 4A of the UCC and Article 4 of Rome I may have 
persuasive value in the courts in Ghana. The court in determining the applicable law of a 
contract must look at the connecting factors to determine which legal system has the closest 
connection to the dispute.138 The court can divide the transfer into a set of bilateral 
transactions, or it can assess the transfer as one transaction.139 If the court analyses the transfer 
as a set of bilateral transactions, then it must analyse the individual contractual relations that 
may be involved.140 These relations are that between the originator and the SB, the SB and 
the CB, the CB and the RB and the RB and the beneficiary.141 In doing so, the current author 
suggests that the court considers the analysis by du Toit as persuasive.142 The court may also 
examine the relationship between the banks and the transfer system if there is one used in the 
transfer.143 
In the segmented approach, the law of the domicile of the receiving bank may be used to 
determine the governing law. Thus, the law of the transaction between the SB and the CB 
would be the law of the place of the CB, and that between the CB and the RB is the law of 
the place of the RB. For the relationship between the sender and the SB, the governing law 
may be the law of the place of the bank as the bank is providing a service to the sender. The 
same applies to the relationship between the beneficiary and the RB. Additionally, the court 
must factor in the location of each bank, the characteristic performance, the location of the 
transfer, the lex loci contractus and to an extent, the currency of the transfer. This will aid the 
court in making a fair and predictable decision.144  
                                                          
138  See Article 4(3) of the Rome I Regulation. 
139 Geva (n26) 211-212.  
140 Geva (n26) 212. 
141  Yuksel (n92) 375. 
142  du Toit (n20) 60-64. 
143  Yuksel (n92) 375. 
144  The common law system is considered unpredictable. See Kwaw (n31). 
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Conversely, if the court wishes to examine the transfer as one transaction, it can use the 
law of the domicile of the banks to determine the closest connecting factor. However, it may 
also adopt a provision similar to article 4(3) of the Rome I Regulation and the decision in 
Color Drack GmbH v Lexx International Vertriebs GmbH145 if the transfer comprises funds 
drawn from more than one bank. Therefore, the courts in Ghana have more than one available 
solution in determining the applicable law of an international funds transfer. 
In Ghana, the law relating to an international funds transfer transaction may be determined 
by considering the following factors. First, the lex loci solutionis, that is, the law of the place 
of performance. This factor can be traced to the place of payment as the performance of this 
transaction bears down to the actual payment being made or the account at the RB being 
credited with the funds. Another factor that may be considered is the law of the place of the 
conclusion of the contract, that is, the lex loci contractus. Additionally, the domicile of the 
parties, the language used in the transaction, the choice of forum, if there is any, the 
underlying contract of the transaction, the currency of the transfer, the ACH used and public 
policy may all indicate the putative governing law of the transaction. These will be used in 
the unitary approach. 
For the currency of the transfer, it has been argued that it should not be a prominent factor 
in determining the proper law of a transaction.146 This is because it may be the only factor 
that ties the transaction to the country of the currency. The domicile of the parties may be an 
important factor. The underlying contract may serve as an indicator of what the chosen law 
of the transaction could have been. However, it may be an error to rely only on this because 
the chosen law of the underlying contract may have been chosen for different reasons. The 
ACH may serve as an indicator of what the governing law may be. Public policy determines 
if a law is applicable in another country’s forum or not. 
The following scenario illustrates how the use of connecting factors may determine the 
applicable law of an international funds transfer in Ghana. Bank A (SB), domiciled in Ghana, 
                                                          
145  [Color Drack] ECJ 3 May 2007, In this case, the court ruled that in situations where there are multiple places of 
delivery, the closest linking factor between the contract and the court having jurisdiction is that of the principal 
delivery. See also Peter Rehder v Air Baltic Corporation ECJ 2009. Here, the case involved the provision of 
services by an airline and the question of which of the multiple places of delivery i.e multiple places of arrival and 
departure should determine which court has the jurisdiction to hear the case.   
146  See du Toit (n20) 61. 
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acting on the instructions of the Mr P, the payer, contacts Bank B (RB), domiciled in the UK, 
about the transfer of funds in British pounds to one Mr B, the beneficiary, through SWIFT. 
RB instructs SB to transfer the funds through its correspondent bank (CB) in Ghana. A dispute 
arises as to the amount of the transfer and the date upon which the transfer should have been 
made. In determining which law governs the transfer, the forum must consider the domicile 
of the banks, the domicile of the ACH, the lex loci solutionis and the currency of the transfer. 
The domicile of SB and CB are in Ghana, the domicile of RB is the UK, and the currency of 
the transfer is British pounds. The place of performance is the UK because the final payment 
must reflect in the UK bank – the RB. The governing law of SWIFT transfers is Belgian 
law.147 The most recurring countries here are Ghana and the UK. However, the UK appears 
to be most closely connected to the transaction because of the location of RB, the place of 
performance and the currency of the transfer. Therefore, the governing law of this transaction 
is the law of the UK.  
The example may also be used where there is a conflict between the governing law of the 
transaction and the law chosen by the ACH used to govern its transactions. There would be a 
need to establish which of the governing laws is most closely connected to the transaction. 
A question that can be raised is, do all these determining factors carry equal weight? Per 
arguments by scholars, the lex loci solutionis and the lex loci contractus should have more 
influence in determining the proper law than the other factors.148 Public policy is also another 
factor that must be critically considered because it may render the position of the putative 
governing law as illegal or ineffective in the jurisdiction. 
Lastly, the law between the bank and the ACH may be the law of the place where the 
clearinghouse is situated. However, if there is a conflict, then the law of the place most closely 
connected to the transaction will be the governing law. Also, in the future, where distributed 
financial technology may be used in these transactions, the governing law of such a 
transaction would need to be determined. The governing law may be the law of the place 
                                                          
147  See Ellinger (n38) 591 see note 218. 
148  Fredericks “The proper law of the international contract of employment: interpreting the Kleinhans decision” 2006 
South African Mercantile Law Journal 75 81. For a comprehensive discussion on the weight which each 
connecting factor carries, see Fredericks and Neels (n124) and Fredericks Contractual Capacity in Private 
International Law (2016) 12-16.   
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where the technology was created or patented. It may also be the place where the company 
which runs the technology is domiciled. 
As already discussed, Ghana does not have a codified set of laws that governs the conflicts 
of laws relating to international funds transfers. Its current legislation only deals with 
domestic transfers.149 So, there is a need for the Ghanaian parliament to enact a law that deals 
with international funds transfers. This legislature will ascertain that there is predictability 
and certainty in the private international law on international funds transfers in Ghana. This 
will promote international trade and banking transactions in the country. 
Another reason for the codification is to eliminate confusion when there is a dispute 
concerning international funds transfers because the common law can be unpredictable and 
unreliable. The codification can be enacted looking at the current legal practices across the 
world.150 It must also factor in new electronic money such as bitcoin and other digital 
currencies. This will ensure that the legislation is still relevant even as technology changes 
the world of international banking.151 
 
4.4 Concluding remarks 
1. There is the need to introduce legislation in Ghana and South Africa on international funds 
transfers. 
2. The current laws do not adequately address the issues raised by international funds transfers. 
3. If the inadequacies are addressed, it will serve as a guide for the resolution of the conflict of 
laws issues relating to funds transfers. 
4. The creation of laws that address the private international law issues of international funds 
transfers will promote predictability and certainty in the courts regardless of which approach is 
used. 
 
                                                          
149 See Payment Systems Act (n25).  
150  Such as the UNCITRAL Model Law, Article 4A of the UCC among others. 
151 Knowles “Fintech will ‘change the nature of money’” Times (18-06-2018) available at 
https://link.gale.com/apps/doc/A455635875/AONE?u=rau_itw&sid=AONE&xid=664197ct. (18-10-2019). 
 29 
 
Bibliography 
 
Articles 
Albornoz “Choice of law in international contracts in Latin American legal systems” 2010 Journal 
of Private International Law 23. 
Bradley C “International credit transfers: the influence of article 4A on the model law” 1991 
Canadian Business Law Journal 166. 
Cesarano F “The puzzle of metallism: searching for the nature of money” 2014 History of Political 
Economy 177.  
Cheng CLA “The UNCITRAL Model Law on International Credit Funds Transfers” 1993 
Singapore Journal of Legal Studies 538. 
Datt S “Regional and global developments in electronic and cross-border payments” 1996 North 
American Journal of Economics and Finance 191. 
Di Brozolo LGR “International payments and conflicts of laws” 2010 The American Journal of 
Comparative Law 307. 
Du Toit SF “International funds transfers and private international law” 2006 South African 
Mercantile Law Journal 53. 
Fredericks EA and Neels JL “The proper law of a documentary letter of credit- Part 1” 2003 South 
African Mercantile Law Journal 63. 
Fredericks EA and Neels JL “The proper law of a documentary letter of credit- Part 2” 2003 South 
African Mercantile Law Journal 207. 
Fredericks EA “The proper law of the international contract of employment: interpreting the 
Kleinhans decision” 2006 South African Mercantile Law Journal 75. 
Geva B “From commodity to currency in ancient history: on commerce, tyranny, and the modern 
law of money” 1987 Osgoode Hall Law Journal 115. 
Iavorschi M “The origins and nature of money” 2014 The USV Annals of Economics and Public 
Administration 71. 
Ingham G “A critique of Lawson’s ‘social positioning and the nature of money’” 2018 Cambridge 
Journal of Economics 837. 
Kwaw “Towards the creation of an international regime for the operation of eurocurrency 
deposits” 1994 The International and Comparative Law Quarterly 326. 
 30 
 
Marshall BA “Reconsidering the proper law of the contract” 2012 Melbourne Journal of 
International Law 1. 
Meiring “The South African payment system” 1996 South African Mercantile Law Journal 164.  
Neels JL and Fredericks EA “Tacit choice of law in the Hague Principles on Choice of Law in 
International Contracts” 2011 De Jure 101. 
Okoli CSA and Arishe GO “The operation of the escape clauses in the Rome Convention, Rome I 
Regulation and Rome II Regulation” 2012 Journal of Private International Law 513. 
Reimann M “Savigny’s triumph? Choice of law in contracts cases at the close of the twentieth 
century” 1999 Virginia Journal of International Law 571. 
Rühl “The problem of international transactions: Conflict of laws revisited” 2010 Journal of 
Private International Law 59. 
Schluze “Countermanding an electronic funds transfer: The supreme court of appeal takes a second 
bite at the cherry?” 2004 South African Mercantile Law Journal 670. 
Schluze “E money and electronic funds transfers. A shortlist of some of the unresolved issues” 
2004 South African Mercantile Law Journal 50. 
Tang Z “Law applicable in the absence of choice- the new article 4 of the Rome I Regulation” 
2008 The Modern Law Review 785. 
Vincent K and Cull T “Cell phones, electronic delivery systems and social cash transfers: recent 
evidence and experiences from Africa” 2011 International Social Security Review 37. 
Visser C “The evolution of electronic payment systems” 1989 South African Mercantile Law 
Journal 189. 
Yntema HE “Autonomy in choice-of-law” 1954 American Journal of Comparative Law 341. 
 
Books 
Collins (ed) Dicey, Morris and Collins on the Conflict of Laws 2 Sweet and Maxwell United 
Kingdom (2012). 
Ellinger EP, Lomnicka E and Hare CVM (eds) Ellinger’s Modern Banking Law Oxford University 
Press New York (2011). 
Frazer P Plastic and Electronic Money. New Payment Systems and their Implications Woodhead-
Faulkner Cambridge (1985). 
 31 
 
Fredericks EA Contractual Capacity in Private International Law Meijers Research Institute and 
Graduate School of the Leiden Law school of Leiden University Leiden (2016). 
Geva B Bank Collections and Payment Transactions: Comparative Study of Legal Aspects Oxford 
University Press New York (2001). 
Geva B The Law of Electronic Funds Transfers LexisNexis (2014). 
Malek A and Odgers J (eds) Paget’s Law of Banking LexisNexis Butterworths United Kingdom 
(2014). 
McKenderick E (ed) Goode on Commercial law LexisNexis UK and Penguin Books (2016). 
McKnight A The Law of International Finance Oxford University Press New York (2008). 
Mills A Party Autonomy in Private International Law Cambridge University Press United 
Kingdom (2018). 
Peari S The Foundation of Choice of Law: Choice and Equality Oxford University Press New 
York (2018). 
Penney N and Baker DI The Law of Electronic Fund Transfer Systems Warren, Gorham and 
Lamont INC Boston (1980). 
Proctor C (ed) Mann’s Legal Aspect of Money Oxford University Press New York (2012). 
Proctor C The Law and Practice of International Banking Oxford University Press Oxford (2010). 
Reed C Electronic Finance Law Woodhead-Faulkner Cambridge (1991). 
Symeonides SC Choice of Law Oxford University Press New York (2016). 
 
Cases 
American Training Services Inc v Commerce Union Bank 415 F Supp 1101 (1976) aff’d 612 F 2d 
580 (1979). 
Color Drack GmbH v Lexx International Vertriebs GmbH ECJ 3 May 2007. 
Dovey v Bank of New Zealand [2000] 3 NZLR 641. 
Evra Corp v Swiss Bank Corp 522 F. Supp. 820, F. 2d 951 and 459 US 1017 (1982).  
Gilbery Distillers and Vintners (Pty) Ltd v Absa Bank Ltd (CPD 4 December 1998 (case no 
12698/94)). 
Great Western Railway Co v London and County Banking Co Ltd [1901] AC 414. 
In re Griffin Trading Company [2012] 683 F.3d 819 (7th Circuit). 
Libyan Arab Foreign Bank v Bankers Trust Co. (1989) QB 728. 
 32 
 
Molton Street Capital LLP v Shooters Hill Capital Partners LLP and Odeon Capital Group LLP 
2015 EWHC 3419 (Comm). 
Peter Rehder v Air Baltic Corporation ECJ 2009. 
 
Internet sources   
Bassey “Digital money in a digitally divided world: nature, challenges and prospects of ePayment 
systems in Africa” Paper presented at the “Workshop on Everyday Digital Money: Innovation 
in Money Cultures and Technologies” held at the University of California, Irvine, CA, USA, 
September 18-19, 2008 available at http://scott.mainzone.com/bassey-digitally-divided-
world.pdf (3-11-2019). 
Innes AM “What is money?” 1913 The Banking Law Journal per www.community-
exchange.org/docs/what%20is%20money.htm (24-10-2019). 
SWIFT per www.swift.com/about-us/history (2-11-2019). 
Tallackson JS and Vallejo V “International Commercial wire transfers: The lack of standards” 
1986 North Carolina Journal of International Law and Commercial Regulation 639 per 
http://scholarship.law.unc.edu/ncilj/vol11/iss3/11 (18/06/2019). 
Yuksel B “Facilitating international trade between Turkey and China by international payments 
via electronic funds transfer: Problems and possible solutions under the UNCITRAL Model 
Law on International Credit Transfers” in Yeniduaya AC, Erkan M and Asat (eds) Reopening 
the Silk Road in the Legal Dialogue between Turkey and China (2013) 365 
http://dosya.marmara.edu.tr/huk/Sempozyumyay%C4%B1nlar%C4%B1/ipekyolucanlan%C4
%B1yor/BurcuY_KSEL.pdf (30/07/19). 
 
Legislation 
African Union treaties per https://au.int/en/treaties/1161 (4-11-19). 
Electronic Communications and Transactions Act 25 of 2002. 
Hague Principles on Choice of Law in International Commercial Contracts per 
www.hcch.net/en/instruments/conventions/full-text/?cid=135 (5-06-19). 
Inter-American Convention on the Law Applicable to International Contracts per 
www.oas.org/juridico/English/treaties/b-56.html (5-06-19).  
Payment Systems and Services Act, 2019 Act 987. 
 33 
 
Rome I Regulation (EC No 593/2008 of the European Parliament and of the Council of 17 June 
2008 on the law applicable to contractual obligations (Rome I) [2002] OJ L 177/6) per 
https://eur-lex.europa.eu (5-06-19). 
The Constitution of the Republic of Ghana, 1992. 
UNCITRAL Model Law on International Credit Transfers 1992 per 
www.uncitral.org/pdf/english/texts/payments/transfers/ml-credittrans.pdf (5-06-19).  
Uniform Commercial Code- Article 4A- funds transfer (2012) per 
www.law.cornell.edu/ucc/4A/4A-507 (5-06-19). 
UNCITRAL Legal Guide on Electronic Funds Transfers (1987) per 
https://www.uncitral.org/pdf/english/texts/payments/transfers/LG_E-fundstransfer-e.pdf (29-
7-19). 
 
Newspapers and gazettes 
Adegoke “Moving cash within Africa is the untapped opportunity for money transfer firms” 
Quartz Africa (7-03-2018) per https://qz.com/africa/1220998/cash-remittances-to-africa-up-
again-says-world-bank-world-remit-sees-opportunity/ (3-11-2019). 
“Brexit: All you need to know about the UK leaving the EU” BBC News (22-10-2019) available 
at https://www.bbc.com/news/uk-politics-32810887 (25-10-2019). 
Cheng J and Geva B “Understanding block chain and distributed financial technology: new rails 
for payments and an analysis of article 4A of UCC” 2016 Business Law Today 1. 
Knowles “Fintech will ‘change the nature of money’” Times (18-06-2018) available at 
https://link.gale.com/apps/doc/A455635875/AONE?u=rau_itw&sid=AONE&xid=664197ct. 
(18-10-2019). 
Nakajima M “The evolution of payment systems” The European Financial Review (Feb-March 
2012) 8 per 
www.academia.edu/2392825/The_Evolution_of_Payment_Systems?auto=download (1-11-
19). 
Mueller “What is Brexit? A simple guide to why it happens and what happens next.” The New 
York Times (17-10-2019) available at 
https://www.nytimes.com/interactive/2019/world/europe/what-is-brexit.html (25-10-2019). 
 
 34 
 
Reports 
Giuliano M and Lagarde P “Report on the   convention on the law applicable to contractual 
obligations” 1980 19 per https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A31980Y1031%2801%29 (3-11-19). 
“Migration and development brief 28. Migration and remittances: recent developments and 
outlook. Special topic: return migration” October 2017 per 
https://www.knomad.org/sites/default/files/201712/Migration%20and%20Development%20R
eport%2012-14-17%20web.pdf?mc_cid=a8f60e8ce7&mc_eid=c814f687b7 (3-11-2019). 
“Sending money home to Africa: remittance markets, enabling environment and prospects” per 
https://www.unicef.org/socialpolicy/files/sending_money_home_to_africa.pdf (3-11-2019). 
“Report of the United Nations Commission on International Trade Law on the work of its twenty-
fifth session” A/47/17 15-17 available at https://undocs.org/en/A/47/17(Supp) (25/10/19). 
 
Series, edited compilations 
Brindle M and Cox C “Introduction” in Brindle M and Cox C (eds) Law of Bank Payments Thomas 
Reuters London (2010) 1. 
Geva B “International funds transfers: mechanisms and laws” in Reed, Walden and Edgar (eds) 
Cross-border Electronic Banking LLP professional publishing London (2000) 1. 
Hooley R and Taylor J “Payment by funds transfer” in Brindle M and Cox C (eds) Law of Bank 
Payments Thomas Reuters London (2004) 49. 
Kleiner C “Money and currency” in Basedow J, Rühl G, Ferrari F and Asensio P (eds) 
Encyclopedia of Private International Law 2 Edward Elgar Publishing United Kingdom United 
States of America (2017) 1255. 
Roestoff M “Payment systems” in Sharrock R (ed) The Law of Banking and Payment in South 
Africa Juta publishing South Africa (2016). 
Rüfner T “Money in the Roman law texts” in Fox D and Ernst W (eds) Money in the Western 
Legal Tradition Oxford University Press United Kingdom (2016). 
Schmitz SW “Will central banking survive electronic money?” in Haldane AG, Millard S and 
Saporta V (eds) The Future of Payment Systems Routledge Oxon (2008).  
 
 
 35 
 
Dictionary 
Garner BA (ed) Black’s Law Dictionary West Publishing Company United States of America       
(2009). 
